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1.0 EXECUTIVE SUMMARY 

1.1 An application has been received to add a section of public footpath at 
Kirkby Lonsdale Auction Mart Yard to the Definitive Map and 
Statement.   

1.2 A plan (Appendix A) shows the route of the path subject to the 
application and a location plan is also attached at Appendix C. 

1.3 The purpose of this report is to present Members with the evidence 
regarding the route, and for a decision to be made whether to proceed 
with the next stage of the process by making a legal order. 

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 

IMPLICATIONS, AND LINKS TO COUNCIL PLAN 

2.1 The relevant corporate theme is “To provide a safe and well managed 
highway network, secure infrastructure improvements and support 
local economic growth”.  

2.2 This matter is a decision making process of a quasi-judicial nature.  
There should be no policy or political consideration given and any 
potential financial implication should be ignored.  It is merely a matter 
of weighing the strength of evidence and if that evidence is sufficient 
to meet the burden of proof, then the legal framework must be applied 
to the evidence. 
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3.0 RECOMMENDATION 

3.1 It is recommended that the application to add sections of public 
footpath at Auction Mart Yard, Kirkby Lonsdale be rejected because the 
statutory requirement to establish that the way has been actually 
enjoyed by the public as of right and without interruption for a full 20 
year period cannot be met following the decision of this Committee in 
2007, when it was accepted that in 2006 the owner had no intention to 
dedicate the public right of way. 

4.0 BACKGROUND 

 
4.1 In 2007 Kirkby Lonsdale Town Council submitted an application to add a 

public right of way at Auction Mart, Kirkby Lonsdale to the Definitive Map and 
Statement.  On 31st May 2007 Cumbria County Council’s Development 
Control and Regulation Committee rejected the application as recommended 
in the report as shown in Appendix D .In the report Officers considered that 
there was evidence that the landowner did not intend to dedicate a public 
right of way by ensuring the access was obstructed by gates. Additionally 
there was clear evidence that the Auction Mart yard had been used for car 
parking in recent years and it was difficult to understand how members of the 
public could have walked a uniform path across the yard. 
  

4.2 A second application was received in November 2018 from Kirkby Lonsdale 
Town Council to add a section of public footpath at Auction Mart, Kirkby 
Lonsdale as shown on the plan at Appendix A to the County Council’s 
Definitive Map and Statement of Public Rights of Way. 
 

4.3 The application was accompanied by 18 rights of way evidence forms from 
local people claiming to have regularly used the routes on foot and bicycle 
for a period of years ranging from 12 to 80+.   (A summary of the user 
evidence is attached at Appendix B). I note that witness 11 appears to be 
the only person to have claimed the route in the first 2007 application. 
 

4.4 The user evidence as shown in Appendix B raises a presumption of 
dedication by the landowners concerned of a public right of way on foot and 
bicycle having taken place pursuant to Section 31 Highways Act 1980. 
 

4.5 Local people claim to have used the routes until a gate appeared at the far 
northern end of the claimed path around 2017/18 and at the same time were 
told it was private.  
 

4.6 If this application is successful and the plan at Appendix A is confirmed as 
part of a legal order the landowners will be required to clear any obstructions 
from the route so as to make it safe for use as a public restricted byway. 
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5.0 LEGAL POSITION 

5.1 The County Council has a statutory duty to keep the Definitive Map and 
Statement of Rights of Way under continuous review (section 53 of the 
Wildlife & Countryside Act 1981).  

5.2 If evidence is discovered by the authority that a right of way subsists or is 
reasonably alleged to subsist which is not shown on the map and statement, 
the County Council shall make an order modifying the map and statement 
adding the claimed right of way to the map. 

5.3 An application for a modification order involves a two-stage process whereby 
the County Council makes the order and then, if appropriate, confirms the 
order if there are no outstanding objections to it or, where there are such 
objections, the order can only be confirmed by the Secretary of State 

5.4 The County Council has a duty to investigate an application, to consider all 
relevant evidence available to it, and then to reach a conclusion.  It must, 
therefore, evaluate the application.  All the evidence must be weighed in the 
balance and any relevant legal principles applied to it. 

5.5 The application as submitted is made pursuant to section 53(3)(c)(i) Wildlife 
and Countryside Act 1981 on the ground that there has been a discovery by 
the County Council “…..of evidence which (when considered with all other 
relevant evidence available to them) shows that a right of way which is not 
shown in the map and statement subsists or is reasonably alleged to subsist 
over land in the area to which the map relates, being a right of way such that 
the land over which the right subsists is a public path.” 

5.6 In deciding whether a right of way subsists, it is necessary for the evidence 
to establish that, on a balance of probabilities, the right of way subsists.  In 
deciding whether it is reasonable to allege that a right of way subsists, it is 
merely necessary for it to be shown that a reasonable person, having 
considered all the relevant available evidence, could reasonably allege that 
a right of way subsists.  Therefore, the evidence necessary to establish that 
a right of way does in fact subsist is greater than that which is necessary to 
establish that a right of way is reasonably alleged to subsist. 

5.7 At the confirmation stage of an order, the only test to be applied is the higher 
one, namely whether a right of way has been shown to subsist on the 
balance of probabilities. 

5.8 Section 31 of the Highways Act 1980 states that where a way over any land, 
other than a way of such a character that use of it by the public could not 
give rise at common law to any presumption of dedication, has been actually 
enjoyed by the public as of right and without interruption for a full period of 
20 years, the way is to be deemed to have been dedicated as a highway 
unless there is sufficient evidence that there was no intention to dedicate. 

5.9 It is of crucial importance here to note the reference in Section 31 of the 
Highways Act 1980, to the requirement for the way to be actually enjoyed as 
of right and without interruption for a full period of 20 years.  
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5.10 With that requirement in mind, the Committee is referred to the earlier 
decision of this Committee, mentioned in paragraph 4.1 above, that on 31st 
May 2007, the  Committee rejected an earlier application for a similar path  
as there was evidence at that time that the owner did not intend to dedicate 
a public right because the access had been obstructed by gates.  The 
location of those gates is common to the line of both the earlier application 
and this one.  This earlier decision will be returned to in the analysis below.   

5.11 Under paragraph 2.1 (g)(vii) Part 2 G of the Constitution the County Council 
has a statutory duty to keep the Definitive Map and Statement of Rights of 
Way under continuous review. 

6.0 CONSULTATIONS 

6.1 The local member for Kirkby Lonsdale, Nick Cotton has been consulted and 
is fully supportive of the application. 

6.2 The statutory undertakers have been consulted.  Further, the usual 
prescribed organisations have been consulted: 

Ramblers – support the application 

Byways and Bridleways Association – no response received  

Open Spaces Society – no response received     

Cumbria and Lakes Joint Local Access Forum –.  In a formal letter of 
response the CALLAF stated that it supports this application       

Cyclists' Touring Club – no response received     

British Driving Society – no response received 

Auto Cycle Union – no response received 

British Horse Society – no response received 

South Lakeland District Council – no response received 

6.3 The main landowner affected by this application objects to the claim saying 
that the route was from 1951 inaccessible due to the presence of locked 
gates which were only unlocked on auction days. They also claim that the 
yard has frequently in the past been obstructed by parked cars, building 
materials and other obstructions making it difficult to establish one defined 
route across the yard.   

7.0 OPTIONS 

7.1 The Committee may accept or reject the recommendation in whole or in part.   
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7.2 If the recommendation is accepted, then the applicant will be notified and 
given the opportunity to appeal.  If the recommendation is rejected and an 
order made, any objector will be given the opportunity to comment. 

8.0 ANALYSIS AND CONCLUSION 

8.1 The County Council has a statutory duty to keep the Definitive Map and 
Statement of Rights of Way under continuous review (s.53 Wildlife & 
Countryside Act 1981). 

8.2 In order to negate an application a landowner or objector needs to provide 
evidence that the claimed route has not been walked.  For example that 
previous landowners stopped the public using the routes by putting up 
notices or turning people away or maybe locked gates or obstructions were 
present which meant that the public could not physically walk along them as 
claimed.  

8.3 The main landowner affected by this application objects to the claim saying 
that the route was from 1951 inaccessible due to the presence of locked 
gates which were only unlocked on auction days. They also claim that the 
yard has frequently obstructed by parked cars and building materials. 

8.4 Witnesses say they have used the claimed route without permission, without 
causing damage and without secrecy from the 1950s to when a new gate 
was installed across the route in 2017 and they were told it was private. 
Although a few witnesses mention that there were gates across the route 
they say they were not closed or locked and even if they were a number of 
witnesses say they passed through a gap or ”stile” to the side of the gates. 

8.5 This is a difficult case where the key evidence from the two sides is directly 
contradictory and it is unclear if all the claimants used the same route for a 
20 year period.  

8.6 Nevertheless crucially in 2007, as referred to above, the Cumbria County 
Council’s Development Control and Regulation Committee rejected the 
previous application for a path on a similar line partially because of the 
landowner’s lack of intention to dedicate the path as there was evidence to 
show that the landowner had erected gates to prevent public access. . 
Therefore of critical importance the claim period for this application can only 
go back to that time and falls short of the statutory 20 year requirement. 

8.7 I therefore recommend, based upon the application’s insufficient 12 year 
claim period that this Committee reject the making of an order. 

 

Angela Jones 
Executive Director – Economy and Infrastructure   
February 2022 
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APPENDICES 
 

A - Plan of path to be added 
B - Analysis of user evidence 
C - Location Plan 
D - Cumbria County Council’s Development Control and Regulation 

Committee report 31st May 2007 
 
 
 

IMPLICATIONS 
 
Staffing: Nil 
Financial: Nil 
Electoral Division(s): Kirkby Lonsdale – Nick Cotton 
 
 
 
PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS 
[including Local Committees] 
 
No previous relevant decisions. 
 
 
CONSIDERATION BY OVERVIEW AND SCRUTINY 
 
Not considered by Overview and Scrutiny. 
 
 
BACKGROUND PAPERS 
 
No background papers 
 
 
 
 
Contact: Andy Sims, Countryside Access Officer - Tel: 017684 86507 
E-mail: andy.sims@cumbria.gov.uk  
 
 

 

mailto:andy.sims@cumbria.gov.uk
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APPENDIX A 
 

 
 



 

 

APPENDIX B 
 

 
Date Used 

Total No. of 
Years used 

Type of Use Frequency of 
use 

Use 
Challenged 

Way Obstructed 
Seen 

Prohibitive 
Notice 

Been given 
Permission Foot Horse Other 

1 1954-1976 

1976-2018 

22 

42 

x   Daily  

Every few months 

Yes by owner 
of nearby 

house 

Yes occasionally 
by locked gate 

No No 

2 1969-1972 4 or 12 

4 or 12 

x   

Bicycle 

Daily 

Weekly 

No No No No 

3 1958-2018 60 x   Daily 

 

No No No No 

4 1968-2018 50 x   Daily No No No No 

5 1967-2018 49 

49 

x   

Bicycle 

Daily 

Daily 

No  No  No  No 

6 1968-2018 50 

10 

x   

Bicycle 

Daily  

A lot 

No No No No 

7 1962-2018 56 

56 

x   

Bicycle 

Daily 

Daily 

No No No No 

8 1958-2018 60 x   Monthly No No No No 

9 1965-2018 53 x   Weekly No No No No 

10 Data missing  x        

11 1954-2018 64 x   Weekly No No No No 

12 1964-2018 

1990-1993 

54 

3 

x   Daily 

During Holidays 

No No No No 

13 1965-2017 52 x   

Bicycle 

Monthly 

Every few months 

No No No No 



 

 

14 1967-2018 51 x   Daily No No No No 

15 1978-1999 21 x   Weekly No No No No 

16 1978-2018 40 x   Dailly No No No No 

17 1932-2018 86 x   

Bicycle 

Daily 

Dailey 

No No No No 

18 1973-1991 

1991-2003 

2003-2018 

 

18 

12 

15 

X 

X 

x 

  

 

Every few months  

Monthly 

Weekly 

 

No No No No 
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